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o Signifies that this is one of the methods in a particular Member State
for assessing the age of an unaccompanied minor. For some Member
States not all available techniques are used or, if so, only in exceptional
cases. (Source: EMN Synthesis Report on Reception, Return and
Integration, 2010)

Notes




7 § EU ASYLUM INSTRUMENTS

Since 1999 the EU has been moving towards the creation of a Common
European Asylum System. To this end a number of legal instruments aimed
at harmonising procedures across EU Member States in the area of asylum
and immigration have been adopted. Annex IV provides a complete list of
relevant EU legal instruments concerning immigration and asylum. Several
of the EU instruments contain specific provisions for UAMAS, recognising
them as a particularly vulnerable group.

When implementing provisions concerning minors, Member
States are required to take the best interests of the child into
consideration.

The following text presents a summary of the provisions for UAMAS
contained in the various EU instruments.

NOTE: This summary is not authoritative and is intended to
provide an overview only. For the definitive text always consult
the original legislation.

Accommodation: Taking the views of the child into account, member
states are instructed to place UAMAS (a) with adult relatives; (b) with a
foster-family; (c) in accommodation centers with special provisions for
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minors; (d) in other accommodation suitable for minors. UAMAS aged
16 or over may be placed in accommodation centers for adult asylum
seekers. Siblings should be kept together where possible and changes of
residence should be kept to a minimum.5

Age assessment: UAMAS and/or their representatives are to consent to
carry out an examination to determine the age of the minors concerned.
UAMAS are to be informed about age assessment procedures in a
language they may reasonably be supposed to understand. The method
of examination, the results and the possible consequences of the results
for the asylum application are to be explained. The UAMAS is also to
be informed of the consequences of a refusal to undergo the medical
examination. In cases where an UAMAS refuses to undergo a medical
examination, this is not to prevent a decision on the application for asylum
being taken. Refusal to undergo a medical examination is not to be the
sole reason for the rejection of an asylum application.®

Detention: UAMAS are only to be detained as a measure of last resort and
for the shortest appropriate period of time. Minors in detention are to
have the possibility to engage in age-appropriate leisure activities and are
to be provided with age-appropriate accommodation as far as possible.
The best interests of the child are to be a primary consideration in the
context of the detention of minors pending removal.®”

The Dublin Il Regulation provides that if an UAMAS has a family member
legally resident in an EU member state then this member state should be
responsible for examining the minor’s asylum application. Otherwise the

% Council of the European Union, 2003a: Council Directive 2003/9/EC (“Reception Directive”); also
2001: Council Directive 2001/55/EC (“Temporary Protection Directive”) and 2004: Council Directive
2004/83/EC (“Qualification Directive”)

% Council of the European Union, 2005: Council Directive 2005/85/EC (“Asylum Procedures Directive”)
7 European Parliament, 2008: Directive 2008/115/EC (“Return Directive”)



EU Asylum Instruments

statewhere theasylumapplication waslodgedisresponsible forexamining
it. Furthermore, if the UAMAS has relatives in another Member State who
can take care of him/her then they should be reunited if possible. These
provisions are subject to the best interests of the minor.*

Education: States should grant minor asylum seekers access to the
education system under similar conditions to nationals (Reception
Directive, Long Term Residents Directive). Minors granted refugee or
subsidiary protection status are to be granted full access to the education
system under the same conditions as nationals.® Minors in detention are
to have access to education, depending on the length of their stay.”

Family tracing: Member States are to attempt to trace the members of an
UAMAS'family as soon as possible, on a confidential basis where necessary,
while protecting the best interests of the child.”!

Family reunification: The minor’s first degree relatives in the direct
ascending line are to be permitted to rejoin him/her; if these do not
exist or cannot be traced then Member States may authorise entry and
residence for the purposes of family reunification of his/her legal guardian
or any other member of the family.”

Health care: Member States are to take into account the specific situation
of vulnerable persons such as UAMAS when implementing general
provisions related to health care (Reception Directive, Qualification
Directive). Access to rehabilitation services, mental health care and

% Council of the European Union, 2003b: Council Regulation (EC) No 343/2003 (Dublin Il Regulation)
% Council of the European Union, 2004: Council Directive 2004/83/EC (“Qualification Directive”)
70 European Parliament, 2008: Directive 2008/115/EC (“Return Directive”)

71 Council of the European Union, 2003a: Council Directive 2003/9/EC (“Reception Directive”); 2004:
Council Directive 2004/83/EC (“Qualification Directive”)

72 Council of the European Union, 2003c: Council Directive 2003/86/EC (“Family Reunification
Directive”)
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qualified counselling where needed is to be provided to minors who have
been victims of any form of abuse.”?

Procedures: UAMAS are to be interviewed by persons with the necessary
knowledge of the special needs of minors; the decision by the determining
authority on an UAMAS' application is to be prepared by an official with
the necessary knowledge of the special needs of minors.”

Representation: Member states are required to ensure representation
of UAMAS by legal guardianship, or, where necessary by an organization
which is responsible for the care and well-being of minors, or by any
other appropriate representation. The authorities are obliged to conduct
regular assessments. (Reception Directive; also Temporary Protection
Directive, Qualification Directive) The Procedures Directive provides for
a representative to aid UAMAS in respect to the examination of their
application and to inform them regarding their interview.”®

Return: Before a return decision is made, assistance by appropriate
bodies other than the authorities enforcing return is to be granted,
with consideration of the best interests of the child. Member States are
to be satisfied that UAMAS will be returned to a member of their family,
a nominated guardian or adequate reception facilities in the State of
return.”® All decisions concerning alternative care should take full account

3 Council of the European Union, 2003a: Council Directive 2003/9/EC (“Reception Directive”)
74 Council of the European Union, 2005: Council Directive 2005/85/EC (“Asylum Procedures Directive”)

7> However Member States may refrain from appointing a representative where the unaccompanied
minor: (a) will in all likelihood reach the age of maturity before a decision at first instance is taken;
or (b) can avail himself, free of charge, of a legal adviser or other counsellor, admitted as such under
national law to fulfil the tasks assigned above to the representative; or (c) is married or has been
married. Member States may, in accordance with the laws and regulations in force on 1 December
2005, also refrain from appointing a representative where the unaccompanied minor is 16 years old
or older, unless he/she is unable to pursue his/her application without a representative.
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2005:326:0013:01:EN:-HTML (acc.
February 2012)

76 European Parliament, 2008: Directive 2008/115/EC (“Return Directive”)
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of the desirability, in principle, of maintaining the child as close as possible
to his/her habitual place of residence, in order to facilitate contact and
potential reintegration with his/her family and to minimize disruption of
his/her educational, cultural and social life.””

Training: those working with UAMAS are to be trained appropriately.”®

\
:Q -
Currently the main EU asylum and immigration instruments are
undergoing revision, including Eurodac, the Reception Directive,

the Dublin Regulation, the Long-Term Residents Directive, the
Qualification Directive and the Asylum Procedures Directive.

77 General Assembly, 2009, Promotion and Protection of all Human Rights, Civil, Political, Economic,
Social and Cultural Rights Including the Right to Development. Guidelines for the Alternative Care
of Children, para. 10.

78 Council of the European Union, 2003a: Council Directive 2003/9/EC (“Reception Directive”); 2004:
Council Directive 2004/83/EC (“Qualification Directive”)
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Relevant EU Legislation on Minors and Unaccompanied Minors”®

Legislation

Specific

Article for
Unaccompanied
Minors (UAMs)

Specific
Article for
Minors
(including
UAMs)

Rights addressed in each Article

Reception
Directive

Art. 19 (UAMs)

Art. 18
(Minors)

Art.19

Legal guardianship

Regular assessment related to the necessary
representation Family unity Accommodation
Best Interests of the Child Age and maturity
Family tracing Training Safety Confidentiality

Qualification
Directive

Art.30 (UAMs)

Art.30

Best Interests of the Child

Legal guardianship, Minor needs

Regular assessment Family unity
Accommodation Best Interests of the Child
Views of child;

Age and maturity Family tracing

Training, Confidentiality

Asylum
Procedures
Directive

Art.17 (Guarantees
for UAMs)

Art.17

Representation, Personal Interview
Information. Special needs
Medical examination,

Language, Consent

Best Interests of the Child

DUBLIN I

Art.6

Member States responsible for examining the
application shall be where a member of his

or her family is legally present, provided that
this is in the best interest of the minor. In the
absence of a family member, the Member State
responsible for examining the application shall
be that where the minor has lodged his or her
application for asylum.

Returns
Directive

Art.10
(Return and
removal)

Art.17
(detention
of minors
and families)

Art.10

Assistance

Return to family, nominated guardian, or
adequate reception facilities

Directive 2011/36/EU®®

Preventing and combating trafficking in
human beings and protecting its victims

Council of Europe (2005)

Convention on Action against Trafficking in
Human Beings and its Explanatory Report

Table 3

> Diop, Marie, 2008-2009 : Unaccompanied Minors’ Rights within the European Union: Is the EU
Asylum and Immigration Legislation in line with the Convention on the Rights of the Child?, p. 47

8 A comprehensive overview of EU Legislation on (child) trafficking can be found at the IOM Budapest
homepage: http://www.iom.hu/index.php?option=com_content&view=article&id=14&Itemid=19
&lang=enttrafficking_in_human_beings (acc. March 2012)




EU Asylum Instruments

Rights addressed in each Article Other Articles with specific mention of
Unaccompanied Minors and/or Minors

Art.18 Art.2(2)(h) (Definition of UAM)

Best Interest of the Child Rehabilitation services Art.10 (Schooling and Education)
for minors who have been victims of any form Art.13.2 (Standard of living)

of abuse, neglect, exploitation, torture or cruel, Art. 17 (provisions for persons with
inhuman and degrading treatment, or who special needs)

have suffered from armed conflicts Appropriate
healthcare Qualified Counselling

Preamble, Rec. 12
Art.2(i) (Definition of UAM)

Art.9 (Acts or persecution)
Art.20 (General rules — Content of

International Protection)
Art. 27 (Access to education)
Art.29 (Healthcare)

Art.30 (Confidentiality)

Preamble, Rec. 14

Art.2(h) (Definition of UAM)

Art.4 (a)(b) (Access to the procedure)
Art.12 (Personal interview)
Art.35(3)(f) (Border procedures)

Art. 2(h) (Definition of UAM)
Art.15(3) (Humanitarian Clause)

Art.17 Art.5 (Non-Refoulement, best interests
Detention, Leisure activities, Access to education of the child, family life and state
Accommodation, Best Interest of the Child of health)

Art.7.2 (Voluntary Return)
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DURABLE SOLUTIONS

The ultimate aim in addressing the fate of unaccompanied or separated
children is to identify a durable solution that addresses all their protection
needs, takes into account the child’s view and, wherever possible, leads to
overcoming the situation of a child being unaccompanied or separated.?’

Durable solutions may comprise either

o granting of international protection status or other legal status
allowing minors to successfully integrate in the Member State of
residence;

e return and reintegration in the country of origin;

e resettlementin third countries.

The guardian should discuss all of these options with the minor, explaining
carefully what each entails. The minor should be given the chance to
express his views and his opinion should be taken into account as far as
possible. The possibility of family reunification should be analysed, with
family tracing commencing if in accordance with the wishes of the minor.

Inall cases durable solutions should be based on the best interests
of the child and full respect of the child’s rights. However, it is not
necessarily a prerequisite to determining a child’s best interest.

8 UN High Commissioner for Human Rights, 2005, General Comment No. 6: Treatment of
Unaccompanied and Separated Children outside their Country of Origin, §79.
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Determining a child’s best interest “should be undertaken as early as
possible in the displacement cycle. The person should not wait until
prospects for a durable solution emerge."s

Gooc{ R
Aractice =

7

regarding return

Based on 2004 research NIDOS, an independent guardianship
organisation in the Netherlands recommends that guardians
discuss the prospect of return with minors. Their findings indicate
that with the aid of realistic guidance the minor can develop a more
positive attitude towards return. The guardian should attempt to
solve difficulties which the minor may experience. By talking about
the country of origin, about the minor’s social network and by
working towards clear goals, a safe climate can be established.

From an early stage, the guardian involves the child in determining
a durable solution, including consideration of return to the country
of origin. The work of NIDOS on return is based on the wishes of the
child and an assessment of their best interests. Plans cannot be made
or changed without consultation with the child. If the guardian is of
the view that there is adequate reception in the country of origin, the
guardian supports the child in working through the processes of return
to the country of origin. Each plan is tailored to the needs and situation
of each individual child and the return plan is based on an initial

8 UNHCR, 2008: Guidelines on Determining the Best Interests of the Child, p. 32.
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period of support and investment for the child when they arrive in the
Netherlands, cooperation with reliable and trustworthy agencies in the
country of origin and an assessment by NIDOS that return is durable.
This is supported by a reintegration plan. [...] When considering return,
the guardian facilitates various preparatory activities for the child,
including meeting with organisations providing assisted voluntary
return programmes (IOM, Maatwerk bij Terugkeer — the Mediation
Agency for Return) in the Netherlands and vocational training targeted
at activities after return and counselling on the return procedure. &

8 ECRE, 2011a, Directorate General Home: Comparative Study on Practices in the
Field of Return of Minors. Final Report, p. 139.
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LIFE PROJECTS

§ Life Projects®* are a tool proposed by the Council of Europe aimed
at developing the capacities of UAMAS. Such projects endeavour to
allow minors to acquire and strengthen the skills necessary to become
independent, responsible and active in society.

Life projects should be based on

e the CRC

e acomprehensive, integrated and interdisciplinary approach;
e anindividual approach tailored to the child’s situation;

o amutual commitment by the UAMAS and the authorities.

Life projects have to be fully in accord with the best interests of
the child, as stated in the CRC.

Stage 1: Commencing the life project

An assessment should be carried out in order to:

e analyse the minor’s past history, background and experiences;
o analyse the minor’s family ties;

o analyse the factors which contributed to the minor’s migration;

o clearly identify the minor’s expectations and needs.

84 Council of Europe, 2007a: Recommendation CM/Rec (2007)9 of the Committee of Ministers to
member states on life projects for unaccompanied migrant minors; Council of Europe, 2007b:
Explanatory Memorandum to the Recommendation CM/REC (2007)9 of the Committee of Ministers
to Member States on Life Projects for Unaccompanied Migrant Minors.
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Also necessary is an analysis of what may be needed to ensure that the
minor is fully informed about his or her position in the host country, which
may include rights, such as the right to seek asylum, responsibilities, and
services available and how to access them, the relationship between the
minor and the appropriate authorities.

The life project, which is devised together with the minor, is based on
reconciling the minor’s expectations and skills with the opportunities that
exist within the host country and in the country of origin or a third country.
It should be broken down into clear, realistic, achievable objectives. Each
objective must be of intrinsic value and usefulness to the minor, regardless
of the country in which he or she finds himself. Each objective is designed
to enhance the minor’s skills so that he or she can successfully complete
his or her life project.

Particular care should be taken to ensure that the minor
understands that commencement of a life project does not imply
the granting or otherwise of a residency permit.

Stage 2: Making the written agreement

Once clear and realistic step by step goals have been identified with the
minor as an active participant according to his or her age and maturity, a
clear method should be identified for setting out who will be responsible
for facilitating each goal.

This is envisaged as a co-operative undertaking from all parties — the
minor, the advisor, any family members if applicable, any carers, specialist
services or organisations, and legal representatives.



Life Projects

The written agreement should be agreed and signed by the minor and all
concerned parties. The life project thus becomes a moral commitment,
with each party agreeing to take on certain roles. Life projects should
comprise open-ended objectives which the minor undertakes to pursue,
the arrangements for monitoring their implementation and a regular
assessment based on exchanges between the minor and the competent
authorities.®

Stage 3: Implementation, monitoring and revision of a life project

The authorities and professionals responsible for assisting the child should
put in place procedures for monitoring the progress of the life project,
and dealing with any possible difficulties. These procedures may vary
depending on the national circumstances. However, it is recommended
that each life project should be formally reviewed at least every six months,
or more frequently in the event of important changes which materially
affect the life project itself.

A life project could be developed and implemented either in the host
country, in the country of origin or in the host country and the country of
origin. It could happen that a life project may only be putin place in a third
country. No solution should be excluded. The overriding principle is to
ensure the best interest of the child. Minors who have started a life project
should be granted a residence permit for the time required to be able to
complete their education or vocational training. In certain circumstances
this will imply allowing the child to remain in the host country after the
age of 18.8¢

8 Council of Europe, 2007a: Recommendation CM/Rec (2007)9 of the Committee of Ministers to
member states on life projects for unaccompanied migrant minors, article 16.

8 Council of Europe, 2007b: Explanatory Memorandum to the Recommendation CM/REC (2007)9 of
the Committee of Ministers to Member States on Life Projects for Unaccompanied Migrant Minors.
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In the Netherlands, the guardianship organisation NIDOS utilises
a methodology similar to that proposed by the Council of Europe
where the guardian and the minor develop a plan of action
comprising specific goals to be achieved by the minor.

First step: Weaknesses and strengths

In the first six weeks after the arrival of the minor several ‘positioning’
interviews take place. Based on these interviews the guardian and his
pupil try to count down the minor’s weaknesses and his strengths.
According to this phrased points the guardian can start drafting a plan
of action.

Second step: Development profile

Using the information and impressions which occurred to him in the
interviews, the guardian makes an analysis of the situation: how the
minor is developing, the progress of the legal procedure and the present
indications for a healthy development. The guardian draws a profile
of the development of the minor by using a list of factors which can
possibly impede the development. This list is based on the Best Interest
of the Child- model of Kalverboer and Zijlstra, which contributes to the
child’s best interest.®”

Third step: Development results

Based on the weaknesses, strengths and the profile the guardian will
focus on the development results. To establish a healthy development
theguardian needs to ask some questions. How is the minor developing?
Is it worrying compared to a normal development? In answer to these
questions the guardians phrases the development results.

8 Kalverboer, M. & Zijlstra, E., 2006: Het belang van het Kind in het Nederlandse recht.
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Fourth step: Development goals

After all this the last step to phrase realistic and feasible development
goals which give direction to the development results. The nature
of the goals is very practical. It is about school, about their social
abilities, about their capability to deal with daily and financial issues.
It is important the goals can be reached in a foreseeable time. To be
successful the plan of action has to be written within six weeks from
the start of the intake. From the moment the plan of action is made,
the guardian and his pupil will try to reach the development goals
during the year. By continuously evaluating the developments both
the guardian and the child will be aware of the progress the separated
child is making.

However, room forimprovement has also been identified by experts

B

Recommendations

o The guardian ensures the plan of action reflects the views of
the separated child and collaborates with the mentor during
the development of the plan.

e The guardian ensures that the child understands and
participates in the writing of the action plan.

e The separated child must be able to repeat the goals that he
or she has set together with the guardian and the mentor.

o The separated child should also receive a copy of the plan
of action to be able to read their goals again whenever they

8 Dutch Report, 2010: Closing a Protection Gap, p. 37.
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1 O CHALLENGES FOR GUARDIANS

Cooperation with other stakeholders

As a variety of different stakeholders (legal guardians, social workers, legal
representatives, etc.) may be in contact with the UAMAS, cooperation
among and between these actors is very important. However, such
cooperation is frequently inadequate, due in part to the fragmented,
contradictory and unclear legislation and policies identified by various
studies in this area. Poor cooperation may also reflect competing and
contradicting agendas, work ethics and frames of reference of the various
actors that deal with issues relating to UAMAS.

Thus, it is very important that information is shared among stakeholders
and that regular meetings are facilitated (perhaps even together with
the UAMAS) in order to avoid misunderstandings. The best interest of the
UAMAS can be secured if all the respective actors are cooperating and
acting together on his/her behalf.®

In the course of a recent IOM project on this subject one expert from the
Czech Republic outlined the situation as follows: “Also social workers of
other institutions should be aware whom to contact in case they don't
know how to deal with an UAMAS. | understand to a certain extend, that
they only deal with a foreigner once every three years, however, they
should at least know, whom to call for advice”*°

8 JOM, 2011: Unaccompanied Minor Asylum-seekers: Overview of Protection, Assistance and
Promising Practices

% |OM Project on Best Practices for a Coordinated Approach to Assist Unaccompanied Minor Asylum
Seekers (UAMAS) and former UAMAS (fUAMAS) in EU MS, National Report, IOM and Organisation for
aid to refugees, 2011
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Under-trained and overburdened staff

Staff responsible for UAMAS are often not provided with enough resources
to be able to deliver adequate standards of care. Staff are sometimes
simply over-burdened by the sheer number of children that are expected
to be under their responsibility. Sometimes they are unable to carry out
their jobs properly because of lack of training and know-how.”!

v
s

Recommendations

e Good time management is very important. Guardians should
check if appointments with the UAMAS are confirmed and/or
send a reminder message to the UAMAS.

e Guardians could use social media, such as Facebook, to
interact with UAMAS. They could exchange wishes and needs
frequently even if they are not living in the same town.

o Guardians could institute meetings among persons in direct
contact with individual UAMAS. If possible these meetings
should occur regularly in order to assess and discuss the
needs of the UAMAS on an ongoing basis.

e The competences and responsibilities of all stakeholders
working with UAMAS should be clearly defined.

o Regular trainings and seminars for guardians, social workers,

o Ibidem.



1 1 CONCLUSION

Guardians and social workers dealing with UAMAS work in many different
areas and have a variety of responsibilities regarding UAMAS. This training
manual should enhance the professional competencies of guardians,
counsellors and care workers dealing with UAMAS.

Although national legislation regarding the rights of UAMAS differs from
country to country even within the European Union, there are increasing
efforts to harmonize the legal policy framework at international and
European level. In this context this training manual may also serve as a
tool towards a harmonized approach.

Practitioners should use this training manual as a handbook to learn
from the experiences and good practices of other countries in order to
improve the quality of guardianship and general care available to UAMAS.
In addition, the training manual provides information on UAMAS related
topics such as international legislation and standards as well as EU asylum
instruments, the appointmentand role of aguardian, approaches targeting
the best interest of the child and needs assessment, child trafficking, age
assessment procedures and durable solutions and life projects.
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1 3 ANNEXES
Annex |
Fact Sheet: A summary of the rights under the Convention on the Rights

of the Child®? (The entire CRC can be found at: http://www2.ohchr.org/
english/law/crc.htm acc. February 2012)

Article 1 (Definition of the child): The Convention defines a ‘child’ as a
person below the age of 18, unless the laws of a particular country set
the legal age for adulthood younger. The Committee on the Rights of the
Child, the monitoring body for the Convention, has encouraged States to
review the age of majority if it is set below 18 and to increase the level of
protection for all children under 18.

Article 2 (Non-discrimination): The Convention applies to all children,
whatever their race, religion or abilities; whatever they think or say,
whatever type of family they come from. It doesn't matter where children
live, what language they speak, what their parents do, whether they
are boys or girls, what their culture is, whether they have a disability or
whether they are rich or poor. No child should be treated unfairly on any
basis.

Article 3 (Best interests of the child): The best interests of children must
be the primary concern in making decisions that may affect them. All
adults should do what is best for children. When adults make decisions,
they should think about how their decisions will affect children. This
particularly applies to budget, policy and law makers.

Article 4 (Protection of rights): Governments have a responsibility to
take all available measures to make sure children’s rights are respected,

92 UNICEF, 1990, Fact Sheet: A Summary of the Rights under the Convention on the Rights of the Child.
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protected and fulfilled. When countries ratify the Convention, they agree
to review their laws relating to children. This involves assessing their social
services, legal, health and educational systems, as well as levels of funding
for these services. Governments are then obliged to take all necessary
steps to ensure that the minimum standards set by the Convention in
these areas are being met. They must help families protect children’s rights
and create an environment where they can grow and reach their potential.
In some instances, this may involve changing existing laws or creating
new ones. Such legislative changes are not imposed, but come about
through the same process by which any law is created or reformed within
a country. Article 41 of the Convention points out the when a country
already has higher legal standards than those seen in the Convention, the
higher standards always prevail.

Article 5 (Parental guidance): Governments should respect the rights
and responsibilities of families to direct and guide their children so that,
as they grow, they learn to use their rights properly. Helping children to
understand their rights does not mean pushing them to make choices
with consequences that they are too young to handle. Article 5 encourages
parents to deal with rights issues“in a manner consistent with the evolving
capacities of the child” The Convention does not take responsibility for
children away from their parents and give more authority to governments.
It does place on governments the responsibility to protect and assist
families in fulfilling their essential role as nurturers of children.

Article 6 (Survival and development): Children have the right to live.
Governments should ensure that children survive and develop healthily.

Article 7 (Registration, name, nationality, care): All children have the
right to a legally registered name, officially recognised by the government.
Children have the right to a nationality (to belong to a country). Children
also have the right to know and, as far as possible, to be cared for by their
parents.
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Article 8 (Preservation of identity): Children have the right to an identity
—an official record of who they are. Governments should respect children’s
right to a name, a nationality and family ties.

Article 9 (Separation from parents): Children have the right to live with
their parent(s), unless it is bad for them. Children whose parents do not
live together have the right to stay in contact with both parents, unless
this might hurt the child.

Article 10 (Family reunification): Families whose members live in different
countries should be allowed to move between those countries so that
parents and children can stay in contact, or get back together as a family.

Article 11 (Kidnapping): Governments should take steps to stop children
being taken out of their own country illegally. This article is particularly
concerned with parental abductions. The Convention’s Optional Protocol
on the sale of children, child prostitution and child pornography has a
provision that concerns abduction for financial gain.

Article 12 (Respect for the views of the child): When adults are making
decisions that affect children, children have the right to say what they think
should happen and have their opinions taken into account. This does not
mean that children can now tell their parents what to do. This Convention
encourages adults to listen to the opinions of children and involve them in
decision-making -- not give children authority over adults. Article 12 does
not interfere with parents’ right and responsibility to express their views
on matters affecting their children. Moreover, the Convention recognizes
that the level of a child’s participation in decisions must be appropriate
to the child’s level of maturity. Children’s ability to form and express their
opinions develops with age and most adults will naturally give the views
of teenagers greater weight than those of a preschooler, whether in family,
legal or administrative decisions.
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Article 12 (Respect for the views of the child): When adults are making
decisions that affect children, children have the right to say what they
think should happen and have their opinions taken into account.

Article 13 (Freedom of expression): Children have the right to get and
share information, as long as the information is not damaging to them
or others. In exercising the right to freedom of expression, children have
the responsibility to also respect the rights, freedoms and reputations of
others. The freedom of expression includes the right to share information
in any way they choose, including by talking, drawing or writing.

Article 14 (Freedom of thought, conscience and religion): Children
have the right to think and believe what they want and to practise their
religion, as long as they are not stopping other people from enjoying
their rights. Parents should help guide their children in these matters.
The Convention respects the rights and duties of parents in providing
religious and moral guidance to their children. Religious groups around
the world have expressed support for the Convention, which indicates
that it in no way prevents parents from bringing their children up within
a religious tradition. At the same time, the Convention recognizes that as
children mature and are able to form their own views, some may question
certain religious practices or cultural traditions. The Convention supports
children’s right to examine their beliefs, but it also states that their right to
express their beliefs implies respect for the rights and freedoms of others.

Article 15 (Freedom of association): Children have the right to meet
together and to join groups and organisations, as long as it does not stop
other people from enjoying their rights. In exercising their rights, children
have the responsibility to respect the rights, freedoms and reputations of
others.
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Article 16 (Right to privacy): Children have a right to privacy. The law
should protect them from attacks against their way of life, their good
name, their families and their homes.

Article 17 (Access to information; mass media): Children have the
right to get information that is important to their health and well-
being. Governments should encourage mass media - radio, television,
newspapers and Internet content sources - to provide information that
children can understand and to not promote materials that could harm
children. Mass media should particularly be encouraged to supply
information in languages that minority and indigenous children can
understand. Children should also have access to children’s books.

Article 18 (Parental responsibilities; state assistance): Both parents share
responsibility for bringing up their children, and should always consider
what is best for each child. Governments must respect the responsibility
of parents for providing appropriate guidance to their children - the
Convention does not take responsibility for children away from their
parents and give more authority to governments. It places a responsibility
on governments to provide support services to parents, especially if both
parents work outside the home.

Article 19 (Protection from all forms of violence): Children have the right
to be protected from being hurt and mistreated, physically or mentally.
Governments should ensure that children are properly cared for and
protect them from violence, abuse and neglect by their parents, or anyone
else who looks after them. In terms of discipline, the Convention does
not specify what forms of punishment parents should use. However any
form of discipline involving violence is unacceptable. There are ways to
discipline children that are effective in helping children learn about family
and social expectations for their behaviour — ones that are non-violent, are
appropriate to the child’s level of development and take the best interests
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of the child into consideration. In most countries, laws already define what
sorts of punishments are considered excessive or abusive. It is up to each
government to review these laws in light of the Convention.

Article 20 (Children deprived of family environment): Children who
cannot be looked after by their own family have a right to special care and
must be looked after properly, by people who respect their ethnic group,
religion, culture and language.

Article 21 (Adoption): Children have the right to care and protection if
they are adopted or in foster care. The first concern must be what is best
for them. The same rules should apply whether they are adopted in the
country where they were born, or if they are taken to live in another
country.

Article 22 (Refugee children): Children have the right to special protection
and help if they are refugees (if they have been forced to leave their home
and live in another country), as well as all the rights in this Convention.

Article 23 (Children with disabilities): Children who have any kind of
disability have the right to special care and support, as well as all the rights
in the Convention, so that they can live full and independent lives.

Article 24 (Health and health services): Children have the right to good
quality health care — the best health care possible — to safe drinking water,
nutritious food, a clean and safe environment, and information to help
them stay healthy. Rich countries should help poorer countries achieve
this.

Article 25 (Review of treatment in care): Children who are looked after
by their local authorities, rather than their parents, have the right to have
these living arrangements looked at regularly to see if they are the most
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appropriate. Their care and treatment should always be based on“the best
interests of the child” (see Guiding Principles, Article 3)

Article 26 (Social security): Children - either through their guardians or
directly - have the right to help from the government if they are poor or
in need.

Article 27 (Adequate standard of living): Children have the right to a
standard of living that is good enough to meet their physical and mental
needs. Governments should help families and guardians who cannot afford
to provide this, particularly with regard to food, clothing and housing.

Article 28: (Right to education): All children have the right to a primary
education, which should be free. Wealthy countries should help poorer
countries achieve this right. Discipline in schools should respect children’s
dignity. For children to benefit from education, schools must be run in an
orderly way — without the use of violence. Any form of school discipline
shouldtakeintoaccountthe child’shuman dignity.Therefore,governments
must ensure that school administrators review their discipline policies and
eliminate any discipline practices involving physical or mental violence,
abuse or neglect. The Convention places a high value on education. Young
people should be encouraged to reach the highest level of education of
which they are capable.

Article 29 (Goals of education): Children’s education should develop each
child’s personality, talents and abilities to the fullest. It should encourage
children to respect others, human rights and their own and other cultures.
It should also help them learn to live peacefully, protect the environment
and respect other people. Children have a particular responsibility to
respect the rights their parents, and education should aim to develop
respect for the values and culture of their parents. The Convention does
not address such issues as school uniforms, dress codes, the singing of
the national anthem or prayer in schools. It is up to governments and
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school officials in each country to determine whether, in the context of
their society and existing laws, such matters infringe upon other rights
protected by the Convention.

Article 30 (Children of minorities/indigenous groups): Minority or
indigenous children have the right to learn about and practice their own
culture, language and religion. The right to practice one’s own culture,
language and religion applies to everyone; the Convention here highlights
this right in instances where the practices are not shared by the majority
of people in the country.

Article 31 (Leisure, play and culture): Children have the right to relax and
play, and to join in a wide range of cultural, artistic and other recreational
activities.

Article 32 (Child labour): The government should protect children from
work that is dangerous or might harm their health or their education.
While the Convention protects children from harmful and exploitative
work, there is nothing in it that prohibits parents from expecting their
children to help out at home in ways that are safe and appropriate to their
age. If children help out in a family farm or business, the tasks they do be
safe and suited to their level of development and comply with national
labour laws. Children’s work should not jeopardize any of their other
rights, including the right to education, or the right to relaxation and play.

Article 33 (Drug abuse): Governments should use all means possible to
protect children from the use of harmful drugs and from being used in the
drug trade.

Article 34 (Sexual exploitation): Governments should protect children
from all forms of sexual exploitation and abuse. This provision in the
Convention is augmented by the Optional Protocol on the sale of children,
child prostitution and child pornography.
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Article 35 (Abduction, sale and trafficking): The government should take
all measures possible to make sure that children are not abducted, sold or
trafficked. This provision in the Convention is augmented by the Optional
Protocol on the sale of children, child prostitution and child pornography.

Article 36 (Other forms of exploitation): Children should be protected
from any activity that takes advantage of them or could harm their welfare
and development.

Article 37 (Detention and punishment): No one is allowed to punish
children in a cruel or harmful way. Children who break the law should not
be treated cruelly. They should not be put in prison with adults, should be
able to keep in contact with their families, and should not be sentenced to
death or life imprisonment without possibility of release.

Article 38 (War and armed conflicts): Governments must do everything
they can to protect and care for children affected by war. Children under
15 should not be forced or recruited to take part in a war or join the armed
forces. The Convention’s Optional Protocol on the involvement of children
in armed conflict further develops this right, raising the age for direct
participation in armed conflict to 18 and establishing a ban on compulsory
recruitment for children under 18.

Article 39 (Rehabilitation of child victims): Children who have been
neglected, abused or exploited should receive special help to physically
and psychologically recover and reintegrate into society. Particular
attention should be paid to restoring the health, self-respect and dignity
of the child.

Article 40 (Juvenile justice): Children who are accused of breaking the
law have the right to legal help and fair treatment in a justice system

that respects their rights. Governments are required to set a minimum
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age below which children cannot be held criminally responsible and to
provide minimum guarantees for the fairness and quick resolution of
judicial or alternative proceedings.

Article 41 (Respect for superior national standards): If the laws of a
country provide better protection of children’s rights than the articles in
this Convention, those laws should apply.

Article 42 (Knowledge of rights): Governments should make the
Convention known to adults and children. Adults should help children
learn about their rights, too. (See also article 4.)

Articles 43-54 (implementation measures): These articles discuss how

governments and international organizations like UNICEF should work to
ensure children are protected in their rights.
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Annex |1
Best Interest of the Child Model (as developed by Kalverboer & Zijlstra)*

A Family conditions: the present

I Physical well-being

1 Adequate physical care
Adequate physical care refers to the care for the child’s health and
physical well-being by parents or caretakers. They offer the child a
place to live, clothing to wear, enough food to eat and (some) personal
belongings. There is a family income to provide for all this. Besides the
parents or caretakers are free of worries about providing for the child’s
physical well-being.
CRC provisions that might be threatened if the condition is not supplied
for:
Art. 19, 20, 24, 26, 27,32, 33, 34, 37, 39.

2 Safe physical environment
A safe physical environment offers the child physical protection. This
implies the absence of physical danger in the house or neighbourhood
the child lives in. There are no toxics or other threats in the house or
neighbourhood. The child is not threatened by abuse of any kind.
CRC provisions that might be threatened if the condition is not supplied
for:
Art. 19, 20, 23, 24, 26, 27, 32, 33, 34, 37, 39.

% Kalverboer, M. & Zijlstra, E., 2006: Het belang van het Kind in het Nederlandse recht.
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Il Care and upbringing
3 Affective atmosphere

An affective atmosphere implies that the parents or caregivers of the
child offer the child emotional protection, support and understanding.
There are bonds of attachment between the parent(s) or caregiver(s)
and the child. There is a relationship of mutual affection.

CRC provisions that might be threatened if the condition is not supplied
for:

Art.9,10,19, 20, 27, 37.

Supporting, flexible upbringing structure, adapted to the child
Asupporting, flexible upbringing structure means that the environment
offers the child: enough daily routines in his or her life; encouragement,
stimulation and instructions to the child and the requirement of
realistic demands; rules and limits and instructions and an insight in
the arguments for these rules and limits and instructions; control on his
or her behaviour; enough space for his/her own wishes and thoughts,
enough freedom to experiment and to negotiate over whatisimportant
to him or her; no more responsibilities than he or she is capable of to
handle (in this way the child learns what the consequences are of his/
her behaviour within the limits which the parents or caretakers have
set).

CRC provisions that might be threatened if the condition is not supplied
for:

Art. 12,13, 14,16, 18, 27, 37.

Adequate examples by parents

The parents or caretakers offer the child the opportunity to take over
their behaviour, values and cultural norms which are important, now
and in the future.

CRC provisions that might be threatened if the condition is not supplied
for:

Art. 9,18, 19,32, 33, 34, 37.
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6 Interest
The parents or caretakers show interest in the activities and interests of
the child and in his/her perception of the world.
CRC provisions that might be threatened if the condition is not supplied
for:
Art.12,13,14,17,27, 31.

B Family conditions: the past and the future

7 Continuity and stability in upbringing conditions, a future
perspective
The parents or caretakers care for the child and bring it up in a way
that attachment bonds develop. Basic trust is to be continued by
the availability of the parents or caretakers to the child. The child
experiences a future perspective.
CRC provisions that might be threatened if the condition is not supplied
for:
Art.7,8,9,10,11,12,18, 20, 27.

C Societal conditions: the present

8 Safe physical wider environment
The neighbourhood the child grows up in is safe, as well as the society
the child lives in. Criminality, (civil) wars, natural disasters, infectious
diseases et cetera do not threaten the development of the child.
CRC provisions that might be threatened if the conditionis not supplied
for:
Art. 11, 23,24, 27,32, 33, 34, 35, 36, 37, 38, 39.

9 Respect
The needs, wishes, feelings and desires of the child are taken seriously
by its environment and the society the child lives in. There is no
discrimination because of background, race or religion.
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CRC provisions that might be threatened if the condition is not supplied
for:
Art.2,5,8,12,13,14,15,16, 19, 23, 30, 37.

10 Social network

The child (and his or her family) has a supportive social network he or
she can count on.

CRC provisions that might be threatened if the condition is not supplied
for:

Art. 20, 37, 31.

11 Education

The child receives a suitable education and has the opportunity to
develop his/her personality and talents.

CRC provisions that might be threatened if the condition is not supplied
for:

Art. 17,28, 29, 31.

12 Contact with peers or friends

The child has opportunities to have contacts with other children in
various situations suitable to his or her perception or the world and
developmental age.

CRC provisions that might be threatened if the condition is not supplied
for:

Art. 19, 31.

13 Adequate examples in society

104

The child is in contact with children and adults who are an example
for current and future behaviour and who mediate the adaptation of
important societal values and norms.

CRC provisions that might be threatened if the condition is not supplied
for: Art. 17,19, 31, 32, 33, 34, 36, 37.
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D Society: the past and the future

14 Stability in life circumstances, future perspective

The environment the child is brought up in, does not change suddenly
and unforeseen. There is continuity in life circumstances. Remarkable
changes are prepared for and comprehendible for the child. Persons to
identify oneself with and sources of social support are available to the
child over time. The child has ample opportunities to build up relations
by language. Society offers the child chances and a future perspective.
CRC provisions that might be threatened if the condition is not supplied
for:

Art.8,9,10, 11, 20,27, 30, 37, 38,39.%

% Dutch Report, 2010: Closing a Protection Gap, p. 87-89.
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Annex |1l
Core Standards for guardians of separated children in Europe®

The role and responsibilities of the guardian

Standard 1

The guardian advocates for all decisions to be taken in the best interests
of the child, aimed at the protection and development of the child.

The guardian is able to advocate, assess and adjust the best interest of the
child on a regular basis, involves all relevant actors and ensures that the
assessment of the best interest of the child is based on the views of the
child and the individual circumstances.

Standard 2

The guardian ensures the child’s participation in every decision which
affects the child.

The guardian provides information in a child friendly way and checks if the
child understands and recalls the information, listens carefully to the child
and ensures plans are based on the views of the child and shared with the
child, is open to feedback and manages expectations.

Standard 3:

The guardian protects the safety of the child.

The guardian gives the highest possible priority to the child’s safety, knows
the signals of child abuse and trafficking, acts and reports upon signals of
any harm or danger, ensures the child knows he/she is welcome to voice
anything concerning his/her safety, only breaks the confidentially norm
when a child is at risk, ensures victims get appropriate treatment and is
open to being monitored on own behaviour.

% The full report is available at http://www.defenceforchildren.nl/images/69/1632.pdf. (acc. February
2012)
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Standard 4

The guardian acts as an advocate for the rights of the child.

The guardianis an assertive, committed watchdog, dedicated to defending
the rights of the child, shows emotional strength, opposes decisions which
are not taken in the best interests of the child and pursues fair procedures
concerning the child.

Standard 5

The guardian is a bridge between and focal point for the child and other
actors involved.

The guardian keeps in contact with all relevant actors, ensures to be
informed about all decisions which have an impact on the child and is
where necessary present at meetings, assists in establishing links with
the child’s community and developing relationships that give the child a
sense of belonging to a family or group.

Standard 6

The guardian ensures the timely identification and implementation of
a durable solution.

The guardian ensures the identification of a durable and safe solution and
challenges others to prove that their proposed solutions take the best
interest of the child as a primary consideration, supports the reunification
of the child with his/her family and supports the integration of the child
in the host country when this is in the best interest of the child, defends
safety guarantees when a child is returned and prepares the child for all
predictable changes which will occur after turning eighteen.

The guardian and the separated child:
Standard 7

The guardian treats the child with respect and dignity.
The guardian demonstrates appropriate behaviour, treats the child

unprejudiced with respect to the child’s identity, privacy and cultural
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differences, supports the child in developing peer relationships and shows
a flexible approach tailored to the individual needs of the child.

Standard 8

The guardian forms a relationship with the child built on mutual trust,
openness & confidentiality.

The guardian is always honest with the child, keeps his/her promises
and keeps all information confidential unless it is necessary to break
confidentiality to keep a child safe, pays attention to verbal and nonverbal
communication, is empathic towards the child and gives moral support
and makes clear to the child that a child who disappears is always welcome
to return.

Standard 9

The guardian is accessible.

The guardian can be reached easily, lives near enough of the child to be
able to respond quickly to difficulties, sees the child as soon as possible
after his/her appointment and pays visits to the child on a frequent basis
and communicates in a way which fits the age and development of the
child, making use of interpreters whenever necessary and contacts the
child to keep in touch also when there is no specific need to do so.

The qualifications of the guardian:

Standard 10

The guardian is equipped with relevant professional knowledge and
competences.

The guardian is proactive in identifying learning and development
needs, manages his/her caseload and available resources, is accountable,
works according to a set methodology, knows personal and professional
limits, seeks support and counselling whenever necessary and is open to
supervision and monitoring.”

108° ECPAT Netherlands, 2011: Core Standards for Guardians of Separated Children. Goals for Guardians
and Authorities.



Annexes

Annex IV

EU instruments on asylum,immigration and trafficking
in human beings

e Council Regulation No 2725/2000 of 11 December 2000 concerning
the establishment of ‘Eurodac’ for the comparison of fingerprints for
the effective application of the Dublin Convention.
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000R
2725:EN:HTML

e Council Directive 2001/55/EC of 20 July 2001 on minimum standards
for giving temporary protection in the event of a mass influx of
displaced persons and on measures promoting a balance of efforts
between Member States in receiving such persons and bearing the
consequences thereof (“Temporary Protection Directive”)
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32001L
0055:EN:HTML

e Council Directive 2003/9/EC of 27 January 2003 laying down minimum
standards for the reception of asylum seekers (“Reception Directive”)
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32003L
0009:EN:HTML

o Council Regulation (EC) No 343/2003 of 18 February 2003 establishing
the criteria and mechanisms for determining the Member State
responsible for examining an asylum application lodged in one of the
Member States by a third-country national (“Dublin Il Regulation”)
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32003R
0343:EN:HTML
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Council Directive 2003/86/EC of 22 September 2003 on the right to
family reunification (“Family Reunification Directive”)
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32003L
0086:EN:HTML

Council Directive 2003/109/EC of 25 November 2003 concerning the
status of third-country nationals who are long-term residents (“Long-
Term Residents Directive”)
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32003L
0109:EN:HTML

Council Directive 2004/83/EC of 29 April 2004 on minimum standards
for the qualification and status of third country nationals or stateless
persons as refugees or as persons who otherwise need international
protection and the content of the protection granted (“Qualification
Directive”)
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004L
0083:EN:HTML

Council Directive 2005/85/EC of 1 December 2005 on minimum
standards on procedures in Member States for granting and
withdrawing refugee status (“Asylum Procedures Directive”)
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2005:326:
0013:01T:EN:HTML

Directive 2008/115/EC of the European Parliament and of the Council of
16 December 2008 on common standards and procedures in Member
States for returning illegally staying third-country nationals (“Returns
Directive”)
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2008:348:
0098:01:EN:HTML
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o Directive 2011/36/EU of the European Parliament and of the Council on
preventing and combating trafficking in human beings and protecting
its victims
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2011:101:

0001:0011:EN:PDF
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